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BY EDI TH H JONES:

This appeal requires us to sort once nore through the
authorities distinguishing maritinme and non-maritine contracts in
the of fshore exploration and production industry. As is typical,
the final result turns on a mnute parsing of the facts. Wether

this is the soundest jurisprudential approach may be doubted,



i nasnmuch as it creates uncertainty, spawns litigation, and hinders
the rational calculation of costs and risks by conpani es partici -
pating in this industry. Neverthel ess, we are bound by the
approach this court has followed for nore than two decades.

Billy Hoda, an enployee of Appellant G eene’'s Pressure
Testing and Rentals Inc. (“Geene”), was injured while working

onboard the Rowan Gorilla 11, a jack-up drilling rig owned by

Appellee Rowan Drilling Co., Inc. and operating on the CQuter
Continental Shelf. Hoda sued Rowan, which filed a third party
conplaint against Geene and Atlantic Insurance Conpany for
defense, indemity, and additional assured status based on the
parties’ Master Service Agreenent.!? The indemmity provision
required Greene to indemify Westport and Westport’s contractors,
i ncl udi ng Rowan, fromclainms by Geene’ s enpl oyees.

The corporate parties noved for sunmary judgnent over the
enforceability of the indemity provision.? The Louisiana O lfield
Anti-lndemity Act, applicable if the contract is “non-maritine,”

i nval i dates just such indemity provisions.® On the other hand, if

! Greene’s original contract was with Equitable Resources Energy
Conpany, which changed its nanme to Equitable Production Conpany. Equi t abl e
Production Conpany | ater nerged with Westport. The parties refer to the various
contracts and work orders as being with Westport, however.

2 Hoda settled, but the parties’ contractual dispute was preserved.

8 LA. Rev. STAT. ANN. 8 9:2780. Curiously, the parties only nention in
passing the Master Service Agreenent’s choice of law clause (f 14), which
stipul ates the application of general maritinme law, but “if maritime lawis held
i napplicable by a court of conpetent jurisdiction,” then Texas |aw applies.
Moreover, the contract calls solely for the performance of offshore services.
Qur conclusion that the contract is maritime is consistent with the contract.
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the contract is a “maritinme” agreenent, federal maritinme |aw does
not bar enforcenent of that provision.

Fol | ow ng a hearing on a devel oped but undi sputed fact ual
record, the district court concluded that the contract was maritine
and granted Rowan’s notion, requiring indemification. Geene’'s
tinmely appealed. W affirm

DI SCUSSI ON
This court reviews a summary judgnment de novo, using the

sane standards as the district court. Geen v. Vermlion Corp.

144 F.3d 332, 334 (5th Cr. 1998). A careful description of the
facts is a necessary predicate to further anal ysis.

The Master Service Agreenent covered “hydrostatic
testing, hydraulic torque wench service, nut splitters, casing
cutting, pi pel i ne/ production and m scellaneous rental t ool
equi pnent.” Wth this agreenent in place, Geene’ s perforned under
i ndi vidual work orders. Wen Hoda tripped over hoses on the deck
of the Gorilla Il, he was engaged in torquing (or tightening) nuts
on the bl ow out preventers on Westport’s well head.

The G eene’'s enployees worked on the decks of the

Gorilla Il as there was no fixed platform at the well head. The

torquing constituted part of a project to install and change
bl ow- out preventers, a project acconplished in conjunction with
Rowan personnel who operated the crane and ot her equi pnent on the

rig. Geene's enployees torqued down and torqued up the bolts on



the bl ow-out preventers as they were installed on or renoved from
the well head riser. Geene’'s exact work did not require the use of
t he vessel, her personnel or equi pnent, but G eene’ s woul d have had
nothing to do had Rowan personnel not used the rig s equipnent to
set the bl ow out preventers in place, align them place the bolts
on them and place the nuts on the bolts for tightening (or
performed the sane functions in reverse order). Moreover, Greene’s
wor k was sequenced with and del ayed by Rowan with gravel packing
operations that Rowan was separately undertaking on the well.

The | egal franework for determ ni ng whet her a contract is

maritine is set out in Davis & Sons, Inc. v. @lf Gl Corp., 919

F.2d 313 (5th Gr. 1990). Under Davis, there are two parts to the

inquiry — an examnation of the “historical treatnent in the
jurisprudence” and a six-factor “fact-specific inquiry.” 1d. at
316. In sone circunstances, though not here, the historical

treatnent is clear enough to nmake the second part of the test

“uni nportant.” Denette v. Falcon Drilling Co., Inc., 280 F. 3d 492,

500 (5th Gr. 2002). The six factors are:

(1) what does the specific work order in effect at the
time of injury provide?

(2) what work did the crew assigned under the work
order actually do?

(3) was the crew assigned to work aboard a vessel in
navi gabl e wat ers?

(4) to what extent did the work being done relate to
the m ssion of that vessel?



(5 what was the principal work of the injured worker?
and

(6) what work was the injured worker actually doing at
the time of injury?

Davis, 919 F.2d at 316. The nmaritinme or non-nmaritine status of the
contract ultimately depends on its “nature and character,” not on
its place of execution or performance. |d.

No Fifth Crcuit case has previously addressed whether
torquing bolts on a bl owout preventer froma jack-up drillingrig
used as a work platformconstitutes a maritinme contract. Davis’'s
initial reference to the “historical t r eat ment in the

jurisprudence,” while inconclusive, is nonethel ess suggestive, for
present purposes.

Argui ng by anal ogy, Greene’s cites this court’s deci sions
holding that contracts for wreline services performed on a
partially drilled offshore oil and gas well are “distinctly”
non-maritinme, even when the services are partially performed from
a speci al - purpose boat* or on a jack-up drilling rig.® Dom ngue
described a jack-up drilling rig as a nere work platform for the
execution of the wireline services contract. Dom ngue, 923 F. 2d at

397. This argunent draws sone force fromthe fact that the Suprene

Court has rejected, albeit in a different context, this court’s

4 Thurnmond v. Delta Wl | Surveyors, 836 F.2d 952 (5th Gr. 1988).

5 Domi nque v. Qcean Drilling & Exploration Co., 923 F.2d 393, 394 n. 1
(5th Gir. 1991). Awreline operation assists on partially drilled oil and gas
wel | s and gathers rel evant geophysi cal data.
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earlier, expansive equation of offshore drilling with “maritine

comrerce.” Herb's Welding, Inc. v. Gay, 470 U. S. 414, 105 S. C.

1421, 1426 (1985) (LHWCA did not cover injuries of oil and gas
wor ker on a fixed production platformin state territorial waters).
Beyond doubt, the torquing services Geene’'s provided pertain
solely to oil and gas devel opnent and, in and of thenselves, have
nothing to do with traditional maritine activity or comrerce.?®
Greene’s relies on Dom ngue’'s statenent that a “contract does not
becone maritinme sinply because the wireline services were perforned
aboard the drilling rig vessel. A specialty services contract
related to oil and gas exploration and drilling takes on a salty
flavor when [its] performance . . . is nore than incidentally
related to the execution of the vessel’s mssion.” 923 F.2d at
396.

Rowan, for its part, broadly characterizes the
West port/ Greene’s contract as integral to and integrated with the
activities of its specialty purpose vessel: by perform ng part of
the mssion of the vessel, Geene’'s contract is maritinme. Rowan
relies on two cases in which contracts to provide casing services
on jack-up drilling rigs operating on the Quter Continental Shelf

were deened maritine. Denette, 280 F.3d 492; Canpbell v. Sonat

6 See, e.d., Sohyde Drilling & Marine Co. v. Coastal States Gas
Producing Co., 644 F.2d 1132, 1137 (5th G r. 1981), in which this court observed
t hat bl owout preventers are not connected with maritine activity. Sohyde’'s
rel evance, as a property danmage tort case, tothe interpretation of maritine/ non-
maritime contracts was, however, discounted in Domi ngue, 923 F.2d at 397 n.9.
But cf. Thurnond, 836 F.2d at 956 (discussing Sohyde).
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O fshore Drilling, Inc., 979 F.2d 1115 (5th Cr. 1992).’ Canpbel

furnishes the critical reasoning. Because the casing crewrequired
the use of the rig's derrick and draw works to acconplish its
tasks, the contract work was deened “inextricably intertw ned” with
the “maritine activities” of the rig and its crew. Canpbell, 979
F.2d at 1123, citing Davis, 919 F.2d at 317 (mssion of “npbile
mai nt enance vessel” was “inextricably intertwined with maritine
activities”).?®

That the “jurisprudential history” alluded to in Davis
cuts both ways is a trite observation.® This court’s decisions
have reflected the inherent tensions between the non-maritine
nature and concerns of traditional oil and gas drilling and those
of the salty locale in which such exploration often occurs.
Greene’s position is supported by cases in which agreenents for
self-contained oil and gas activities, that do not inherently

depend on a vessel and crew, are held not to constitute maritine

7 In Corbitt v. Dianond M Drilling Co., 654 F.2d 329, 332 n.1 (5th
Cr. 1981), this court earlier held that federal maritime law controls
construction of an indemity clause in a purchase order for casing services.

8 Rowan advances sone other alleged connections of Geene’'s work to
maritime activity that are wholly unpersuasive. These include the fact that
Greene’ s personnel and equi pment were | oaded onto the Gorilla Il by neans of the

vessel 's cranes; that Geene’'s personnel renained onboard the rig for a couple
of nights; and that the particular project involved a “repair” of therig solely
because the blow out preventers, which were installed on the wellhead riser
during drilling, were property of Rowan. The first two facts are descriptive,
not analytical, and the third is disingenuous.

® See, e.q., Denette, 280 F. 3d at 502 (DeMoss, J., dissenting); Davis,
919 F. 2d at 315 (attenpt to determ ne whether contract |inked to offshore gas and
oil and production is maritime “has led to nmuch confusion”); Lews v. d endel
Drilling Co., 898 F.2d 1083, 1087-88 (5th Cr. 1990) (suggesting en banc
treatnent).




contracts. In this case, however, the torquing of the bl ow out
preventers was not as i ndependent and sel f-contained an activity as
Greene’ s contends. “Even a contract for offshore drilling services
that does not nention any vessel is maritinme if its execution
requires the use of a vessel.” Denette, 280 F.3d at 500-01. As
was noted above, the torquing up and torqui ng down of the bl ow out
preventer stacks was but a discrete function in a carefully
orchestrated series of actions conducted by Rowan during the
drilling of the well. Greene’s services were “inextricably
intertwwned” wth the activity on the rig, were dependent on
Rowan’ s placenent of the equi pnent on which G eene s enployees
wor ked, and could not be perfornmed without the rig’ s direct
i nvol venent. The nore anal ogous caselaw is found in Canpbell and
Denette and | eans strongly toward finding a maritinme contract.
This suggestion is confirmed by application of the
specific Davis factors. The work order called for Geene’'s to
torque up and torque down the blow out preventer stacks, and
Greene’s crew perforned their services aboard a vessel in navigable
wat ers, in coordination with and deference to the rig’s personnel.
Hoda was injured while perform ng the specified work. The only one
of the Davis factors plausibly in doubt is Factor no. 4, the

gquestion whether Geene’s work was “related to the m ssion of the

vessel .” W concl ude, paraphrasing Denette, that torquing up and
t or qui ng down bl ow out preventers “is an integral part of drilling,
which is the primary purpose of the vessel.” 280 F.3d at 501.
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This conclusion is not nerely descriptive, but derives from the
functional interrelationship of Geene’s work with the rig.

It needs to be added that we do not accept Rowan’ s broad
characterization whereby oil and gas services contracts are
maritime whenever they contribute to the mssion of the jack-up

drilling rig. To do so would conflict with Davis and Thurnond and

woul d potentially be at odds with Herb’s Welding. Qur ruling is,

like others in this area, confined to the facts before us.
CONCLUSI ON
For these reasons, the district court accurately applied
this court’s caselaw in concluding that the G eene’ s/Wstport
contract was on this occasion a maritine obligation. Consequently,
the contract’s indemity provision is enforceable under genera

maritime law. The judgnent of the district court is AFFI RVED



